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THE SIN OF “EXPERIMENTING” WITH 
THE CONSTITUTION. 
That the Constitution of the United 


States should be amended in order to meet 
new conditions arising out of healthy and 
normal development and growth, not fore- 
seen by the founders, is to be assumed from 
the statement of the fact. That it ought not 
to be amended in order to prevent an evil 
resulting from vicious human tendencies is 
a truth believed to be established by both 
fact and principle. For the purpose of 
stimulating the interest and thought of the 
Bench and Bar and inspiring a resistance 
to the prevalent desire to change, the cita- 
tion of only one instance will be necessary 
—the election of Senators by popular vote. 

Fraud and bribery in state legislatures, 
in the selection of United States Senators, 
grew to such proportions as to scandalize 
the nation. A remedy was needed. Two 
presented themselves to the thoughtful. 
The first was a wholesome revival of the con- 
sciousness of the duties of good citizenship 
so as to make honesty and respectability the 
polar star of the suffragan. The second 
was to change the method of election of 
Senators. The first would have preserved 
a fundamental principle of government con- 
ceived by the founders after careful and 
prayerful deliberation and elevated the pop- 
ular conception of individual duty to the 
state. It would have strengthened the prin- 
ciple of state sovereignty in the federal part- 
nership, a thing that will presently be shown 
to be of first importance to the life and use- 
fulness of the central government. The 
second sacrificed these things and tended 
menacingly towards the negativing of the 
theory of “checks and balances” so carefully 
devised by the founders. 

But, as a practical matter, like most ex- 
periments, the amendment has failed in its 
purpose. Of this we shall first speak before 





quoting the language used in the convention 
of which the Constitution was the product. 
If the inspiration for the change was the 
prevention of the use of money in sena- 
torial elections, the recent history of Mich- 
igan leaves it without justification. There 
were also both federal and state statutes 
limiting the amount that might lawfully be 
used, as well as the boasted prohibition of 
the unlawful use of money that would re- 
sult from popular elections of Senators. 
A few years ago the great state of Illinois 
presented another example, but so flagrant 
as to violate the sensibilities of the Ameri- 
can Senate. The Illinois Senator was ex- 
pelled. Fraud in elections is occurring in 
nearly every state in close contests. 

So, basing these flagrant examples as a 
premise, it is respectfully suggested that the 
loudly acclaimed panacea for fraud and bri- 
bery is not to be found in the constitutional 
change adopted, so that must be eliminated 
as a reason. By the same token, one may 
be forgiven the diversion to suggest that 
the elimination of the disposition to de- 
fraud, oppress, cheat or bribe in elections, 
is not within the legislative control. It 
never will be. It will occur so long as the 
people governed wish or permit it, what- 
ver be the method of election or the pun- 
ishment for transgression prescribed. It is 
a maxim that a government is no better nor 
worse than the people it serves. The Amer- 
ican form of government would not sur- 
vive a month in Africa, for reasons that 
require no elucidation. The mention of it 
serves well as a shocking illustration, though 
applicable to the present case in degree only. 
Moreover, it furnishes a splendid example 
of the lack of virtue of legislative morals. 
Force never permanently settled anything, 
however applied. It is human nature to 
resent, if not to resist it. And it never 
created or improved the morals of a people. 

So, instead of tinkering with the most 
sacred Instrument ever evolved by the 
genious, wisdom and consecration of man, 
and that has perpetuated the life of the 
great American Republic, that Continental 
scholars had condemned as impossible, let 











148 CENTRAL LAW JOURNAL No. 9 








us put the beam from our own eye and try 
to be just ordinarily decent and honest. The 
Constitution was made for that kind of 
people, with the expectation that criminals 
would be in jail and therefore unable to 
vote. It will hardly be denied that if a 
» people (and it requires a majority to elect 
a United States Senator) can be influenced 
by money under one plan of selection, they 
will just as surely follow the same course 
under any other. This leads to another and 
equally disagreeable thought. it is respect- 
fully suggested that the reason conceded 
for the change in the Constitution was a 
substantial confession of such a susceptibility 
to political crime in the majority of the 
American people as not to be suppressed 
by the machinery of the law. This is a 
humiliating self indictment. But there is 
still another thought. It is a confession by 
the majority of the merited criticisms of 
the continental scoffers who predicted 
gradual changes in the Constitution leading 
to the complete change of the form of the 
Government and its eventual destruction 
through that course. 

Of course the American people have sunk 
to no such low moral level as their rush to 
protection would imply. Their standard 
of ethics is the highest in the history of the 
world. The American bench and bar are 
energetically driving the few black sheep 
from their ranks and the merchants and 
manufacturers through organization, and 
particularly their great Credit Men’s As- 
sociation, have adopted a like course. 
Honest and high thinking men like these 
will see to it that their representatives in 
Legislatures are of the same class. One 
may therefore look to a renaissance of res- 
pectability in senatorial elections, in spite 
of the change of the Constitution, but it 
will come from the hearts of the people and 
not from statutes. In cases of individual 
transgression, dependence will be had upon 
the grand jury and not upon the Consti- 
tution as a corrective agency. . Are the 
sovereign states performing their duty to 
themselves? Are they depending too much 
upon the federal government? Ate they 





taking any interest at all? Is there a re- 
alization that a United States Senator repre- 
sents the sovereignity of the state and not 
the people? 

Lessons in citizenship and government 
and their relation are needed. The children 
must be taught as an assurance of the fu- 
ture. Their elders need to learn that the 
government must be perpetuated for the 
children. If we have been guilty of preach- 
ing, it is a sermon in behalf of the awaken- 
ing of the American people to a keen con- 
sciousness of the responsibility and duty 
of the individual suffragan and the relation 
of the sovereign states to the Union; to a 
sense of the disgrace that has come upon 
them by their neglect—the admission that 
their legislatures could not be trusted to 
elect United States Senators, and to the 
determination to bring up a new generation 
whose moral standards and political ethics 
are those of the founders of governments 
in America. 


Four modes of appointing the Senate. 


were mentioned in the constitutional con- 
vention, viz: (1) by the House of Repre- 
sentatives; (2) by the President; (3) by 
the people; and (4) by state legislatures 
(Mad. Pap’s Scott, p. 126). They were 
all thoroughly discussed. Said Mr. Gerry, 
the first “would create a dependence con- 
trary to the end proposed.” The second 
“tended to monarchy.” The third was 
dangerous. because “the people have two 
great interests, the landed and the com- 
mercial. To draw both branches from the 
people will leave no security to the latter 
interest ; “the people being chiefly composed 
of the landed interest and erroneously sup- 
posing that the other interests are adverse 
to it.” The fourth met his approval be- 
cause “the elections being carried through 
this refinement, will be most likely to pro- 
vide some check in which oppression will 
take place; and no free government can 
last long where that is the case” (id. 127). 

The “Virginia plan” provided for a num- 
ber of Senators for each state in propor- 
tion to population (Mad. Pap. Scott, p. 1). 
This was defeated largely because of the 
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desire to create an exact equality in the 
power of the states to be exercised in the 
Senate. The House would represent and 
reflect the will of the people; would come 
directly from them and its members would 
be subjected to frequent elections. Mr. 


Dickinson thought “the sense of the states 
would be beter collected through their 
governments than through the people at 
large” (id. p. 124). Mr. Madison advocated 
a small Senate and gave utterance to this 
philosophy (id. p. 125, 6): “When the 
weight of a set of men depends merely on 
their personal characters, the greater the 
number the greater the weight. When it 
depends on the degree of political authority 
lodged in them, the smaller the number, 
the greater the weight.” Mr. Dickinson 
laid down the principle that “the preserva- 
tion of the states in a certain degree of 
agency is indispensible (id. 12%). Mr. 
Pinckney thought the second branch ought 
to be “permanent and independent; and 
that the members of it would be rendered 
more so by receiving their appointments 
from the state legislatures.” The first test 
vote stood ten to one in favor of election of 
Senators by State Legislatures (id. p. 130). 
Said George Mason, “Whatever power 
may be necessary for the national govern- 
ent, a certain portion must necessarily be 
left with the states * * The state legislatures 
ought also to have some means of defending 
themselves against enroachments of the 
national government.” He looked upon the 
senators as representing the state legislature. 
It is persuasive to be mindful that Mr. 
Wilson found his old friends, Mr. Madi- 
son and Mr. Mason, the most liberal ad- 
herents to popular elections, arrayed 
against him and that the extremely con- 
servative Mr. Gerry inclined to appoint- 
ment by the executive (id. p. 131). Mr. 
Sherman favored one senator only, (id. 
142). Mr. Dickinson contended for repre- 
sentation according to actual contribu- 
tions (id. 143) and thus “connect interest 
with duty.” Mr. Franklin mentioned 
“equalizing the states” so as to do away 
with the big and little ones (id. p. 145). 


Mr. Hamilton “boldly contended for an 
abolition of the state governments” so 
that his views are without help in this 
particular (id. p. 209 ). Dr. Johnson 
wished each (state) a distinct and equal 
vote for the purpose of defending them- 
selves.” (id. 209 ) It was Benjamin Frank- 
lin (id. p. 290 ) who finally moved ‘that the 
states shall have an equal vote in the 
Mr. Morris (id. p. 309) said “the 
new government would be partly nation- 
al, partly Federal; that it ought in the 
first quality to protect individuals; in 
the second, the state.” 


senate. 


Americans cannot learn too quickly and 
well that their Constitution is a scientific- 
ally prepared form ‘of Government, so 
interdependent, the one part upon an- 
other, that any change may disastrously 
affect a remote part in a most unexpected 
manner. One other thing they should 
learn, viz. that criminal laws do not make 
honest men nor were they intended for 
such. And still another thing, viz: that 
the dishonest will continue to pursue 
their wicked ways whatever the Constitu- 
tion. 

THomas W. SHELTON. 

Norfolk, Virginia. 








NOTES OF IMPORTANT 
DECISIONS. 


BANK NOT OWNER OF PROCEEDS OF 
DRAFT DELIVERED FOR COLLECTION.— 
Where the consignor of goods who had no ac- 
count at a bank delivered drafts for the pur- 
chase price and attached bills of lading and 
other papers to the bank for collection only, 
when collected to be remitted, title to the draft 
or to the proceeds of collection, though merged 
with the funds of the bank, remained in the 
consignor; the relation between the consignor 
and the bank being that of bailor and bailee. 
In the Bank of Cuba, 191 N. Y. Supp. 88. Touch- 
ing on this question, and also on the power and 
duty of the superintendent of banks as statu- 
tory receiver in charge of the bank, the Court 
said: 

“There can be no doubt that neither the title 
to the draft nor to the proceeds thereof ever 


vested in the bank, and that both remained 
in the appellant, for the rule is well settled 





| that in such case the relation between the 
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party delivering the draft to be forwarded for 
acceptance and for collection and the bank to 
which it is delivered is that of bailee and 
bailor, and not of debtor and creditor, and that 
the title to the draft and to the proceeds of the 
collection, although merged with the funds of 
the bank remained in the appellant. Arnot v. 
Bingham, 55 Hun, 553, 9 N.Y. Supp. 68; Jaffe 
v. Weld, 155 App. Div. 110, 139 N. Y. Supp. 
1101, affirmed 208 N. Y. 593, 102 N. E. 1104. 

“Payment vy the drawee to the correspondent 
of the bank of Cuba in New York was payment 
to the latter. St. Nicholas Bank v. State Nation- 
al Bank, 128 N. Y. 26, 27, N. E. 849, 138 L. R. A. 
241; Briggs v. Central National Bank, 89. N. Y. 
182, 42 Am. Rep. 285. The superintendent of 
Banks, who is in effect statutory receiver, ac- 
quired no title to the property in the custody of 
the bank, or which came into his custody, which 
it did not own; and the provisions of the Bank- 
ing Law with respect to the presentation of 
claims of creditors against the bank and the 
acceptance and payment thereof plainly relate 
to the administration of the assets of the bank 
only and confer upon the superintendent of 
Banks no authority to withhold property to 
which the bank has no title and upon which 
it has no lien.” 





INJURY TO GARDENER IN STOPPING 
RUNAWAY TEAM AS COMPENSABLE.—The 
case of Sebo v. Libby, McNeil & Libby, Mich., 
185 N. W. 702, holds that where one employed 
as a gardener at his empleyer’s plant was killed 
in attempting to stop a drayman’s team that 
ran away from a receiving platform while cans 
of cream were being delivered in the employer’s 
business, the accident arose out of and in the 
course of the employment, and an award of 
compensation to the dependents of the de- 
ceased employee was sustained. 


“Mr. Sebo may not have known whether 
the cream belonged to his employer or not, 
nor its value. But whether he did or not, 
and whether the cream was the property of 
the defendant or not, the delivery of it to the 
plant was the business of the employer. Mr. 
Sebo acted in an emergency, upon sudden im- 
pulse, to prevent a runaway upon his em- 
ployer’s property, and it may be inferred that 
the act was to prevent loss to the employer 
and that it was in futherance of the employer’s 
business. The finding of the board, therefore, 
must be sustained. 


“It was held by the Court of Session, Scot- 
land, in Devine v. Caledonian Railway Com- 
pany, vol. 1, Fifth Series, 1105 (quoting from 
syllabus) : 

‘““A case for appeal under the Workmen’s 
Copensation Act, 1897, in an arbitration for 
compensation on account of the death of A.. 
stated that A., a carter in the employment of 
the defenders, a railway company, was waiting 
with his horse and cart at one of the defend- 
er’s goods stations, when the horse “from some 
unexplained cause” started off, and A. in en- 
deavoring to stop it received injuries from 
which he died. The defenders pleaded that 
the accident to A. had not arisen ‘out of’ his 
employment in the sense of section 1 of the 





act; or otherwise that the act did not apply 
in respect that quoad A. the defenders were 
carrying on the business of carters (to which 
the act did not apply), and not that of a rail- 
way. 

““Held, that the accident arose out of and in 
the course of the employment of the deceased 
on or in or about a railway within the mean- 
ing of the Workmen’s Compensation Act, 1897.” 








RECENT DECISIONS IN BRITISH COURTS. 





The effect of deviation from a stated voy- 
age is to displace the special contract of the 
charter party or bill of lading, together with 
all exceptions therein. (See Scrutton on Chart- 
er Parties, Article 99.) An analogous principle 
in railway law is disclosed in a recent decision 
of the Court of Appeal. 


The familiar clause in “owner’s risk” notes, 
which in consideration, be it remembered, of 
special terms, exempts a railway company 
from all liability for “loss, damage, miscon- 
veyance, misdelivery, delay or detention of or 
to such goods during any portion of such 
transit except upon proof that such arose from 
the wilful misconduct of the company’s ser- 
vants” has been the subject of two divergent 
interpretations. First, there is the case of 
Mallet v. Great Eastern Railway Co., 1899, 1 
Q. B. 309, which laid down that the company, 
notwithstanding the apparently precise and 
comprehensive nature of the exception clause, 
remains liable for non-delivery where it de- 
livers the goods to a wrong consignee, or sends 
them to a wrong destination; this on the 
theory that in so doing the company has com- 
mitted a complete default in its contract, not 
a Mere error in performance; in short, it 
has not performed at all. 

On the other hand, in Foster v. Great West- 
ern Railway Co., 1904, 2 K. B. 306, the ground 
on which the company’s liability was based 
was that there had been an intentional send- 
ing of the goods by the unauthorized route, 
and that that was misconduct within the mean- 
ing of the reservation “wilful misconduct of 
the company’s servants.” The resulting effect 
is very important, for if the theory of Foster’s 
case prevails, then the company’s liability for 
non-delivery by an unauthorized route arises 
only if there has been an intentional sending 
of the goods by that route, and not when there 
has been an erroneous forwarding resulting 
from a mistake on the part of the company’s 
servants. 

These two views were before the Court in the 
recent case of Neilson v. London & North West- 
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ern Railway Co., 66 S. J. R. 18. There, a van 
load was delivered by the plaintiff to the de- 
fendant railway company, to be carried from 
Llandudno to Bolton, via Manchester. The 
goods were consigned under an owner’s risk 
contract note which contained the clause we 
have been discussing. The van which brought 
the goods had chalked on it “through to Bol- 
ton,” but the individual packages were not 
labelled to Bolton and some had old labels 
attached. At Manchester by a mistake of the 
railway’s inspector the van was unloaded, the 
unlabelled packages were left in the cloak- 
room and the labelled ones were despatched to 
the places named on the old labels. The plain- 
tiffs claimed damages for the consequent loss 
and the question of liability ultimately nar- 
rowed itself down to the simple issue whether 
or not the goods were lost or detained during 
any portion of the transit. If the transit was 
authorized, then the companies were protected 
by the exception clause since clearly the mis- 
take was not wilful. If the transit was not 
authorized, then the question arose whether 
Mallet’s case or Foster’s case was to be ap- 
plied. 


It has thus been affirmed that if goods are 
taken by an unauthorized route, they are not 
lost during any portion of the transit contem- 
plated in the contract note and therefore are 
not subject to its stipulations. It followed 
that in Neilson’s case the company was held 
liable. 


The simple question which the Court had to 
decide in Simson’s Trustees v. Simson, 1921, 
2S. L. T. 238, was whether a bequest of “all 
my moneys and belongings” carried testator’s 
heritable property. The Court held it did. This 
certainly puts a liberal and rather an extended 
construction on the term, but such a meaning 
will, as the result of this case be henceforth 
implied by law in this word. “I think,” said 
the Lord Justice Clerk, “that the word ‘be- 
longings’ really means that which belongs to 
the person, or the property of the person. It 
is used here in collocation with the word ‘mon- 
ies’ and these words are prefaced by the word 
‘all.’ On a fair construction it seems to me 
that the true interpretation is that the man 
meant his wife to get all he had, and he has 
said that in language sufficiently clear to en- 
able us to give that construction to the settle- 
ment.” 


The House of Lords judgment in Smith & 
Son v. Moore, is one of exceptional interest 


t 





both as regards its facts and the legal prin- 
ciples laid down, which though immediately 
relating to a tax now removed are of gener- 
al application and of special value in relation 


to income tax assessment. A very luminous 
analysis of the case has appeared in a recent 


issue of the Solicitors’ Journal, of which, witn 
due acknowledgement, we give here the lead- 
ing sections. ; 

First, as to the facts, the person assessed 
had succeeded, under his father’s will, from 
the latter’s death in March, 1915, to his fath- 
er’s business as a shipping and coal agent. 
The father, by his will, had divided his prop- 
erty among his relations, leaving his son the 
business. He provided that his son was to ac- 
count for the value of the assets, other than 
goodwill, comprised in the business; he was 
to pay this value to the estate for distribution 
in accordance with the dispositions of the 
will. In valuing the assets of the business for 
this purpose, the accountants took into con- 
sideration the fact that these assets included 
the benefit of certain running coal contracts, 
the profit on which would almost necessarily 
be large, since the owners had to supply coal 
at a pre-war price much lower than the holder 
of the contracts could be sure of obtaining. 
The accountants therefore valued the contracts 
at 30,000 pounds sterling, and the son had to pay 
this sum by way of purchase price for the as- 
sets. As a matter of fact, a profit of more than 
90,000 pounds sterling was actually made on 
the contracts. And, of course, the son, when 
assessed to excess profits duty as owner of 
the business, had to pay duty in respect of 
those profits. But he claimed to deduct from 
the 90,000 pounds sterling paid by him as pur- 
chase money for the benefit of the contracts. 
The question before the House of Lords was 
whether or not he was entitled to make the de- 
duction, 

The arguments and judgments on this point 
are of exceptional interest, because the e- 
conomic distinction between “fixed” and “cir- 


' culating” capital was raised, and, in fact, was 
. the ground of the Court’s decision. If the con- 


tracts were “fixed” capital, it was common 
ground that the purchaser of the business 
could not deduct the price paid for them from 
his profits in order to ascertain income; the 
purchase price of “fixed” capital is capital ex- 
penditure, not annual expenditure. But if the 
contracts were “circulating” capital, analogous 
to raw materials or fuel, then the amount spent 
on purchasing them is annual business ex- 
penses and can be deducted. The House, by a 
majority, took the view that it was “fixed” 
capital, and that therefore the 30,000 pounds 
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sterling could not be deducted in the computa- 
tion of the profits. Certainly, at first sight, 
this seems a surprising result. The contracts 
in question were short contracts running only 
over a period of a little more than a twelve- 
month. The essence of “fixed” capital strikes 
the ordinary man as being the fact that it lasts 
in perpetuity (subject to repair and renewal), 
e.g., the land, buildings, machinery of a fac- 
tory. The essence of “circulating” capital is 
that it has a short-term existence, being pur- 
chased only in order that it may be disposed 
of at the earliest possible moment. Had the 
business been that of a jobber dealing in 
stocks, it is clear that the “contracts” would 
have been “circulating” capital and treated ac- 
cordingly. But since he was a coal-agent, who 
sold coal, not coal-contracts, the latter became 
“fixed” capital. 


It may be useful to indicate briefly the rea- 
sons given for arriving at the result as found 
in the opinion delivered by Lords Haldane and 
Sumner. The view taken by them was briefly 
this: They went back to Adam Smith's 
“Wealth of Nations” for a definition of the 
distinction between “fixed” and “circulating” 
capital in its widest and most general terms. 
They found it to be as follows: “Fixed” capi- 
tal is property which the owner of the busi- 
ness wishes to keep in his possession as a 
means of earning continuous profits; where- 
ting the coal, just as much as he wanted to 
keep his office premises or his machinery. 
The fact that the contracts were short-term 
contracts and soon expired does not affect this, 
any more than the character of a _ factory 
would be affected by the accident that the 
premises are leasehold, not freehold; so long 
as “circulating” capital is property he means 
to turn into profit by selling at the earliest 
possible moment. Now the coal contracts here 
were simply a right to the delivery of so much 
coal at a certain price. This coal the owner 
of the business had no desire to keep; he want- 
ed to get rid of it at a profit. But he did de 
sire to keep the contracts as a means of get- 
as the contracts were in existence, the owner 
wanted to keep them, not to part with them. 
Therefore they were “fixed” capital, like his 
machinery or premises, and their purchase 
price was “capital expenditure” not to be de- 
ducted from gross profits in the computation 
of net profits. 


DonALD MacKay. 


Glasgow, Scotland 





IS A PASSENGER, ABOUT TO BE 
WRONGFULLY EJECTED, UN- 
DER A DUTY TO PAY HIS FARE 
AGAIN IN ORDER TO PREVENT 
SUCH DAMAGE AS.WOULD BE 
CAUSED BY THE EJECTION? 


In some of the cases involving the ques- 
tion whether a passenger about to be wrong- 
fully ejected because of his not having a 
ticket or because of his having a wrong 
ticket, where his failure to have a ticket or 
to have a proper ticket results from the neg- 
ligent or willful wrong of the carrier, it has 
sometimes been held that the passenger is 
under a duty to avoid the damage incident 
to ejection by paying the wrongfully re- 
quired fare. The weight of authority is con- 
tra, but the number of decisions supporting 
the minority view is sufficient to justify an 
examination of the question with the pur- 
pose of determining the principles involved. 

The courts that have decided that the pas- 
senger is under a duty to prevent his wrong- 
ful expulsion, are simply applying the rule 
of avoidable consequences to facts to which 
it can have no proper application, and for- 
getting to apply one of the most elementary 
rules of agency—the rule that a principal 
must answer for the acts of his agent within 
the scope of the business entrusted to the 
agent. 

We shall first examine some of the cases 
holding that the passenger is under a duty to 
avoid wrongful expulsion by paying his 
fare a second time. 

Van Dusen v. Grand Trunk R. Co.? is a 
case in which it is held that the passenger 

(1) In order to keep this article within 
reasonable length, the rights and duties of 
the passenger whose own negligence has con- 
tributed to his having a wrong ticket or no 
ticket, are not treated; and, for the same rea- 
son, the duty of the passenger to examine his 
ticket upon purchasing, the distinctions made by 
some courts between the cases wherein the pas- 
senger has no ticket and those cases wherein 
he has a wrong ticket; and the distinctions 
made by some courts between a ticket fair on 
its face and one not fair on its face, and the 


duty of the passenger, when ejected, to leave 
peaceably, are not discussed. 


(2) 97 Mich. 439, 56 N. W. 848, 37 Am. St. 
Rep. 354. 
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was under a duty to pay his fare again in 
order to avoid his wrongful ejection from 
the train. The court said: “In the present 
case the failure of the former conductor to 
furnish plaintiff a check was evidently a mis- 
take and the plaintiff, without discovering the 
mistake, had taken his seat in the train from 
Port Huron to Trenton, he at the time not 
possessing any evidence of his right to ride. 
Upon discovering this mistake his remedy 
was not by insisting upon a further breach 
of duty or of the rules of the conductor in 
charge of the Trenton train. On the con- 
trary, it was his duty to leave the train 
peaceably, or pay his fare and seek his 
remedy for damages resulting from either 
necessity as the situtation at the time re- 
quired. But the evidence shows that 
he had the money with which to pay his fare, 
and did so by a later train after being eject- 
ed. As he was not entitled to ride upon the 
train in question, it is apparent that the dam- 
ages which he suffered by the fault of the 
first conductor are covered by a recovery of 
the amount of fare which he was compelled 
by his fault to pay.” The court proceeds 
to distinguish this case from one in which 
the passenger presents a ticket, on its face, 
apparently good. 

In the beginning of the above excerpt, the 
court speaks of the mistake of the former 
conductor just as a layman might speak of 
some error as being trifling and excusable. 
The court speaks as if it supposed that a 
wrong done by mistake is not a wrong at 
all. 

Further, when the court says: “His 
remedy was not by insisting upon a further 
breach of duty,” it seems to refer to the 
conductor’s duty to the company employing 
him and completely to lose sight of the duty 
of the carrier to the passenger. 

When the court speaks of the “duty” of 
the passenger to leave the train peaceably or 
pay his fare, it implies that the carrier, hav- 
ing threatened a wrong, has a right correla- 
tive with and commensurate to this duty. 
As affecting this supposed duty, it is said 
that the evidence showed that he had the 
money with which to pay his fare. 





If it were an ordinary case in which A 
threatens B with a tort or with a breach of 
contract, unless B pays A one dollar, it 
would be said by any court that the fact 
that B had one dollar in his pocket was en- 
tirely immaterial. B’s possession of one dol- 
lar would not be an operative fact producing, 
or contributing’ to the production of, a duty 
in B to pay A one dollar. 

Another court, in such a case, has quoted 
the following without citing the source: 
“It is the duty of a party to protect himself 
from the injurious consequences of the un- 
lawful act of another if he can do so by 
ordinary effort and care and at a moderate 
and reasonable expense, and for such reason- 
able exertion and expense in that behalf 
expended he may charge the wrongdoer ; 
and where by the use of such means he may 
limit and prevent further loss he can only 
recover such loss as could thus be pre- 
vented.” 

Even if this general rule as to avoidable 
consequences be applied to these cases, what 
would constitute “moderate and reasonable 
expense?” It is clear that the difficulty of 
administering such a rule, in these cases, 
is very great. It might seem easy to say 
that a ten-cent or a two-dollar fare would 
be only a “moderate and reasonable ex- 
pense,” and it might seem equally easy to 
say that, under most circumstances, a one- 
hundred-dollar fare would be larger than a 
“moderate and reasonable expense ;’’ but 
where is the line to be drawn? 

If such a “duty” exists, how is the situa- 
tion affected by the fact that the passenger 
has or has not the amount of the required 
fare in his pocket Some judicial opinions, 
like the one quoted above, affirming the 
“duty” of the passenger to pay the wrong- 
fully required fare or to leave the train, lay 
stress upon the fact that the passenger had 
in his pocket sufficient money to pay such 
fare. This might be proper, if there were 
a real duty inthe passenger to pay again; 
but there is no such duty. 

The rule that a person who has sustained 
a wrong cannot stand by and permit the oc- 
currence of injurious consequences that 
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might be avoided by reasonable action on his 
part and then recover for such consequences, 
has no proper application here; for it gov- 
erns only those cases wherein the wrong has 
already been committed. “It is a universal 
rule, both in tort and contract, that for such 
consequences of the wrong or injury as the 
plaintiff might, with ordinary prudence, have 
avoided, the defendant cannot be held re- 
sponsible. The law assumes that a person 
injured will endeavor to reduce the amount 
of his loss within as narrow limits as pos- 
sible, and if he does not do so, the con- 
sequences are not the proximate result of the 
defendant’s act, but of his exercising, or 
neglecting to exercise, his own will.”* 


Strictly, it cannot be said that, even where 
a wrong has already been committed, the 
person wronged is under any duty to avoid 
consequences. “It is sometimes said that 
a person who neglects to prevent the con- 
sequences of another’s wrong fails in a duty ; 
but since the result of neglecting it falls not 
on another, but on the person himself in 
fault, it seems to be one of those self-re- 
garding duties which are outside the domain 
of the law.”* 


Still less can it be said that a person 
threatened with a wrong is under any duty 
to the wrongdoer to prevent the doing of a 
wrongful act of the latter. To say that the 
person about to be wronged is under such 
a duty to the wrongdoer is to say that the 
wrongdoer has a right to require that the 
person about to be wronged shall act to pre- 
vent the wrong; for right and duty are cor- 
relative terms, and, there can be no duty 
where there is no right commensurate 
therewith.® 


(3) Dietrich v. Hannibal & St. Joseph Ry. Co., 
89 Mo. App. 36. 


(4) Sedgwick, Elements of Damages (2d ed.), 
p. 73.. See also Bauer on Damages, § 19. 


(5) Sedgwick, Elements of Damages (2d ed.), 
p. 73. 


(6) “‘Duty’ and ‘right’ are correlative terms. 
When a right is invaded, a duty is violated.” 
Lake Shore & M. S. R. Co. v. Kurtz, 10 Ind. App. 
60, 37 N. E. 303, 304, quoted with approval by 
the late Professor Wesley Newcomb Hohfeld, 
in 23 Yale Law Journal 16, 31-32 





In a well known case,’ a street car line 
had a practice of giving transfer checks to 
passengers, who, having ridden on one of its 
lines, desired to ride on another line. The 
checks differed in language and color ac- 
cording to the line on which‘ they were to 
be used, and were good only on the line in- 
dicated. The plaintiff, a passenger familiar 
with the practice, received a wrong transfer 
check, without reading it. The conductor 
on the second line declined to receive the 
transfer check. Plaintiff refusing to pay his 
fare again, was ejected. Judgement for the 
defendant company was affirmed. The 
court said: “The conductor of a street rail- 


way car cannot reasonably be required to © 


take the mere word of a passenger that he 
is entitled to be carried by reason of having 
paid a fare to the conductor of another car; 
or even to receive and decide upon the verbal 
statements of others as to the fact. The 
conductor has other duties to perform, and 
it would often be impossible for him to as- 
certain and decide upon the right of the pas- 
senger, except in the usual, simple and 
direct way. The checks used upon the de- 
fendant’s road were transferable, and a 
proper check, when given, might be lost or 
stolen, or delivered to some other person. It 
is no great hardship upon the passenger to 
put upon him the duty of seeing to it, in the 
first instance, that he receives and presents to 
the conductor the proper ticket or check ; or, 
if he fails to do this, leave him to his remedy 
against the company for a breach of its con- 
tract. Otherwise, the conductor must investi- 
gate and determine the question, as best he 
can, while the car is on its passage. The cir- 
cumstances would not be favorable for a cor- 
rect decision in a doubtful case. A wrong 
decision in favor of the passenger would 
usually leave the company without remedy 
for the fare. The passenger disappears at 
the end of the trip; and, even if it should 
be ascertained by subsequent inquiry that 
he had obtained his passage fraudulently, 
the legal remedy against him would be 
futile. A railroad company is not expected 


(7) Bradshaw v. South Boston R. R., 135 
Mass. 409, 46 Am. Rep. 481. 
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to give credit for a single fare. A wrong 
decision against the passenger, on the other 
hand, would subject the company to lia- 
bility in an action at law, and perhaps with 
substantial damages. The practical result 
would be, either that the railroad company 
would find itself obliged in common pru- 
dence to carry every passenger who should 
claim a right to ride on its cars, and thus to 
submit to frequent frauds, or else, in order 
to avoid this wrong, to make such stringent 
rules as greatly to incommode the public, 
and deprive them of the facilities of transfer 
fcom one line to another, which they now 
enjoy. It is a reasonable practice to require 
a passenger to pay his fare, or to show a 
ticket, check, or pass; and, in view of- the 
difficulties above alluded to, it would be un- 
reasonable to hold that a passenger, without 
such evidence of his right to be carried, 
might forcibly retain his seat in a car, 
upon his mere statement that he is entitled 
to passage. If the company has agreed to 
furnish him with a proper ticket, and has 
failed to do so, he is not at liberty to assert 
and maintain by force his rights under that 
contract; but he is bound to yield, for the 
time being, to the reasonable practice and 
requirements of the company, and enforce 
his rights in a more appropriate way.” 


This decision asserts the “duty” of the 
passenger to act to prevent the positive 
wrong of the carrier. Though this is a 
famous case it is a clear instance of a mis- 
application of the rule of avoidable con- 
sequences and of a failure to apply the most 
elementary rules of agency. 


This case very well expresses the minor- 
ity view and assigns reasons which are prob- 
ably the best so far stated for the minority 
rule. The real reason for the rule, as 
strongly indicated by the opinion, is the 
difficulty in which the carrier finds itself 
under the majority rule. But it is to be 
observed that that difficulty has not proven 
so great in states having the majority rule 
that legislative action repealing the rule has 
been deemed necessary. Speaking of diffi- 


culties, what about the difficulties under 





which the passenger finds himself under 
the minority rule? 

Many of the cases often cited as holding 
that the passenger is under a duty to pay his 
fare a second time in order to prevent being 
wrongfully ejected, really hold nothing of 
the kind. For instance, the following cases, 
sometimes cited, as so holding, do not sup- 
port the minority rule: - Cincinnati, Hamil- 
ton & Dayton R. Co. v. Cole,® not squarely 
in point; L. N. & G. S. R. Co. v. Guinan,’ 
holding merely that exemplary damages 
cannot be assessed against the carrier, on 
the facts; Lake Shore & M. S. Ry. Co. v. 
Pierce,’® not strictly in point, because of the 
peculiar facts in the case. 

Pullman etc. Co. v. Reed,?? sometimes 
cited in support of the minority rule, is not 
in point, as the decision rested upon another 
point; and the remarks of Mr. Justice 
Scholfield do not support the minority rule 
even as obiter dicta. 

Sanford v. Eighth Avenue R. Co.,!* was 
a case in which the conductor, in expelling 
the passenger, used so much of violence 
that the passenger was killed. The ¢om- 
pany was held liable for the wrong, and it is 
clear that remarks of the court on the “duty” 
of the passenger to pay his fare are very 
unimportant in determining the decision of 
the case. 

Magee v. O. R. & N. Co.,* also sometimes 
cited in support of the minority rule, is far 
from being in point; for no contract of 
carriage was proven. 

We shall now examine some of the de- 
cisions to the effect that a passenger may 
recover for a wrongful ejection even though 
he might have prevented it by acceding to 
the unlawful demand of the carrier. 

Plaintiff having a mileage book, but, 
through the fault of the defendant, not hav- 
ing procured a ticket in exchange for mile- 
age coupons, was wrongfully ejected from 


(8) 29 Ohio St. 126. 
(9) 11 Lea (Tenn.) 98, 47 Am. Rep. 279. 


(10) 47 Mich. 277. 
(11) 75 Ill. 125, 20 Am. Rep. 232. 
(12) 23 N. Y. 343, 80 Am. Dec. 286. 


(13) 46 Fed. 734. 
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defendant’s train. The Supreme Court of 
North Carolina said: “It was further con- 
tended that there was error in allowing sub- 
stantial damages for the wrong done de- 
fendant for the reason that plaintiff might 
have prevented or avoided his chief griev- 
ance by paying the small amount of money 
demanded for his fare, but no such position 
can be allowed to prevail in this jurisdiction. 
The court has held, in several recent cases, 
that where one has been injured by the 
wrongful conduct of another he must do 
what can be reasonably done to avoid or 
lessen the effects of the wrong * * *. But 
the principle * * * does not arise or apply 
until after a tort has been committed or 
contract has been broken. A person is not 
required to. anticipate that another will per- 
sist in misdoing until. after a_ tort 
has been committed or contract has 
been broken. A person is not required 
to anticipate that another will persist in 
his course beforehand so as to avoid 
its result. On the contrary, he may assume 
to the last that the wrongdoer will turn from 
his way or in any even he may stand upon 
his legal rights and hold the other for the 
legal damages which may ensue, 


In the latter case cited below, speaking 
to this question, the court said: ‘Lenhart 
paid for and presented a legal ticket. To 
the proposition that he could not stand upon 
his consequences of its threatened breach of 
contract, to pay his fare again in cash, if he 
had it, and then sue for its recovery, we do 
not yield our assent. After a breach of con- 
tract has been committed, the injured party 
is not allowed to aggravate his damages, and 
is required to use reasonable diligence to 
minimize them. But, beforehand, one is 
not forced to abandon his legal right under 
a contract, and waive the damages that may 
arise from its breach, in order to induce his 
adversary not to proceed as he wrongfully 
claims is his right’.”’* 

(13a) Cherry v. Railroad, 191 Mo. 489, 90 
S. W. 381, 2 L. R. A. (N. S.) 695, 109 Am. St. 
Rep. 830; Pennsylvania Co. v. Lenhart, 120 Fed. 


63, 56 C. C. A. 469. 
(14) 153 N. C. 567, 69 S. EB. 627. 





Plaintiff, a passenger on a street car of 
detendant company, having paid his fare 
and received a transfer check entitling him 
to continue his trip by the next commecting 
car on another of the company’s lines, took 
the next car. The conductor collected his 
transfer check. Without any previous 
notice to plaintiff, this car, after going only 
a short distance, was taken from the line, 
at the power house. Plaintiff, seeing that 
the car was being taken off and that the 
conductor had gone, asked the driver of the 
car what to do. The latter told him to take 
the next car, then approaching. Plaintiff 
did so. The conductor demanded fare, 
which plaintiff refused, stating the facts. 
Plaintiff was forcibly put off the car. De- 
fendant had judgment by direction. Plain- 
tiff appealed. The Supreme Corrt of 
Minnesota said: “The facts thus stated 
presented a case which would have justified 
a verdict for the plaintiff. He had paid the 
proper fare, and was entitled to ride on the 
cable line, to its end. It is to be kept in 
mind that the action is not against the con- 
ductor, for the expulsion, nor does the 
right of action rest upon the bare fact of 
the expulsion. The cause of action set 
forth in the complaint covers- the whole 
transaction above stated; and the inquiry 


is whether, upon the whole case, the de-- 


fendant appears to have neglected or violated 
its duty towards the plaintiff, to his injury. 
If it be said that, since the plaintiff could 
present no proper evidence of his right to 
ride, it was the duty of the conductor to put 
him off, it may be answered that the de- 
fendant, and not the plaintiff, may well be 
deemed at fault for that condition of things. 
That is one of the grounds upon which, in 
part, the defendant may be held responsible. 
Even though the conductor, in ejecting the 
plaintiff, may have done only what was ap- 
parently (to him) his duty, it does not follow 
that the defendant is not responsible therefor. 
It would be responsible if, by its previous 
neglect of duty towards the passenger, it 
had justified him in assuming to continue 
his journey on a car from which, the con- 
ductor, in accordance with the regulations 
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of the defendant, should expel him for non- 
payment of fare * * *. The case is dis- 
tinguishable from those where one enters 
a carriage, knowing that he is without such 
evidence of the right of passage as the 


‘reasonable regulations of ‘the carrier 
require.”?° 
Following the same general line of 


reasoning is the following: “No man is 
bound to submit to even a trifling extor- 
tion. If he had a right to be carried for the 
sum tendered to the conductor, then the 
expulsion was purely wrongful, and for the 
consequences thereof the defendant was 
liable. The plaintiff was under no obligation 
to purchase even for a trifle the right which 
was already in his own. 
elementary.’’** 


The principle is 


Plaintiff bought a ticket from Kokomo 
to Indianapolis. The conductor took the 
ticket, but later ordered plaintiff to pay 
from Noblesville to Indianapolis, saying 
that the ticket collected had entitled plain- 
tiff to ride only to Noblesville. Plaintiff, 
refusing to pay the fare as requested, was 
ejected at a small town. The court said: 
“Tt is true that the appellee was offered an 
opportunity to pay his fare, and continue 
his journey unmolested, and that he had the 
money with which to pay, and was advised 
to settle the matter with the agent at Ko- 
komo, and that he refused to do so, and that 
he refused to leave the car until the con- 
ductor took hold of him, and that no great 
violence or injury was done to his person 
* * * We do not concur in the doctrine that 
it was the duty of the appellee to pay the 
extra fare demanded of him, and afterwards 
settle the question in dispute with the com- 
pany or its agents; nor do we think his 
failure so to do can be considered in mit- 
igation. of damages. It is true that the 
amount demanded was trifling, but the prin- 
ciple involved is the same as if the sum had 
been a large one. However much we may 
commend the conduct of that person who 
yields his rights to avoid a difficulty, it is 


(15) Appleby v. St. Paul City Ry., 54 Minn. 
169, 55 N. W. 1117, 40 Am. St. Rep. 308. 


(16) Jeffersonville R. Co. v. Rogers, 28 Ind. 1. 








nevertheless the privilege of every person 
to stand upon his strict legal rights, and the 
law does not require him to yield them, or 
make concessions to avoid trouble * * *, It 
comes with an ill grace for the appellant, 
after it has pushed what it believed to be its 
rights to the last extremity, to say that, 
because it offered to carry appellee if he 
would pay his fare, the damages ought to be 
mitigated.””** 

An Indiana court, in laying down, in 
another kind of case, the general principle 
governing these cases, said: ‘He [the person 
about to be wronged] is not required to 
anticipate that the wrong will be committed, 
even though it has been threatened by the 
wrongdoer, or to forego the lawful use of 
his property.”** 

Where an agent of a railroad company 
negligently supplies a passenger with a 
wrong ticket or with no ticket, the neglect 
of duty is, according to the most elementary 
principles of the law of principal and agent, 
an act or an omission committed by the 
company itself. Such an act or omission is 
a violation of the carrier's duty to the pas- 
senger. Later, when the passenger, as a 
result of this violation of duty, is facing the 
conductor with a wrong ticket or. with no 
ticket, he is merely facing a second agent 
of the company,—another agent whose acts 
are those of the carrier. If the carrier, 
through its conductor, wrongfully insists 
upon payment of fare, whether the con- 
ductor be acting in good faith or not, the 
carrier is insisting upon a thing which it has 
no right to require, and the carrier’s sub- 
sequent ejection of the passenger on the 
ground of non-compliance with the carrier’s 
wrongful request for fare is a positive 
wrong. The passenger is under no greater 
legal duty to pay his fare to prevent this 
wrong than the duty under which he would 
be to pay a highwayman the contents of his 
purse in order to prevent his being shot. 

Racpu S. Bauer. 

Champaign, IIInois. 

(17) Lake Erie & W. 
Ind. App. 297, 34 N. E. 742. 


(18) Cromer v. City of Logansport, 38 Ind. 
App. 670, 78 N. E. 10465. 


R. Co. v. Arnold, 8 
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COMMERCE — INTERSTATE COMMERCE 





ROSS v. HINES. 





185 N. W. 721 





Supreme Court of Michigan. Dec. 22, 1921. 





A switchman who at the time of his death 
was attempting to make a coupling between a 
switch engine and a string of cars loaded with 
coal, which had been brought from outside the 
state and were to be shifted into other trains 
to complete their journey to points of destina- 
tion within the state, was engaged in interstate 
commerce. 


BIRD, J. This suit was begun under the 
federal Employers’ Act (U. S. Comp. St. §§ 
8657—8665) to recover damages for the death 
of Arthur J, Ross, because of the failure of de- 
fendant to observe the provisions of the Federal 
Safety Appliance Act (section 8605 et seq.) and 
the Federal Boiler Inspector Act (sections 
8630—8639). It appears that Arthur J. Ross 
was a member of the switching crew in the 
yards of the Michigan Central Railway at River 
Rouge while that railroad was being operated 
by defendant. On January 29, 1918, plaintiff’s 
intestate, with other members of his crew, was 
riding on the footboard on the front end of a 
switching engine. They were going down track 
No. 7 to shove the cars standing theron closer 
together so that other cars could be placed on 
the track. As they approached the cars the sig- 
nal was given to the engineer to slow down. 
A large amount of steam was escaping from the 
steam cocks, and the signal was not observed. 
Plaintiff's intestate attempted to make the coup- 
ling, but failed because of a broken jaw on the 
coupler of the engine. By reason of this defect 
the impact drove the car to the right, and forced 
the left side of it up against plaintiff’s intestate, 
injuring him so badly that he died the follow- 
ing day. 

1. Defendant questions plaintiff's right to 
recover on the ground that it was not shown 
on the trial that plaintiff’s intestate was en- 
gaged in interstate commerce. The testimony 
showed that the cars standing on track No. 7 
on which they attempted to couple the engine 
were coal cars. They arrived the evening be- 
fore from Toledo, loaded with coal, and Detroit 
was their destination. In the usual course oF 
the operation of trains on the Detroit-Toledo 
line it was stopped at River Rouge, to be later 
broken up and rearranged in other trains and 
taken to the city and delivered to the consignees. 
There were seven cars of the coal, and it was 
consigned to the defendant to be used in the 
operation of the railway. 





A great many fine distinctions have been in- 
dulged in by the courts in determining whether 
commerce was interstate or intrastate, but we 
have little hesitancy in saying that the cars 
which plaintifi’s intestate and his companions 
intended to move when the accident occurred 
were interstate commerce. The cars had come 
into the state from a foreign state on an errand 
of interstate commerce on a railway engaged in 
interstate commerce. They were loaded with 
interstate freight, They had not reached their 
destination, and would not until the cars were 
rearranged in other trains and taken to the 
city of Detroit and delivered to the consignees. 
Rich v. Railway, 166 Mo. App. 379, 148 S. W. 
1011; Barlow v. Railway, 158 App. Div. 768, 
143 N. Y. S. 1053; Montgomery v. Railway, 64 
Or. 597, 131 Pac. 507, 47 L. R. A. (N. S.) 13; 
Seaboard Air Line Ry. v. Koenecke, 239 U. S. 
352, 36 Sup. Ct. 126, 60 L. Ed. 324. 

The trial court submitted the case on the 
common law theory of damages, and plaintiff 
recovered $5,000. The argument is made 
that this was error. It having been de- 
termined that plaintiff’s intestate was engaged 
at the time in interstate commerce, no recovery 
could be had except under the federal act. Mich- 
igan Central Railway v. Vreeland 227 U. S. 59, 
33 Supt. Ct. 192, 57 L. Ed. 679, L. R. A. (N. 
S.) 961. The federal act provides for a different 
rule of damages where the action survives to the 
representatives. The question of damages was 
submitted on the theory of what plaintiff’s in- 
testate’s estate had lost, whereas the federal 
law provides that the recovery shall be limit- 
ed to what the dependents have lost. This 
question is considered and the rule stated in 
18 R. C. L. 862. It is there said: 

“Under the federal Employers’ Liability Act, 
as interpreted by the Supreme Court of the 
United States, a new and distinct right of ac- 
tion is given for the benefit of the dependent 
relatives named in the statute, and the damag- 
es recoverable are limited to such loss as re 
sults because they have been deprived of a 
reasonable expectation of pecuniary benefits by 
the wrongful death of the injured employee. 
The damage is limited strictly to the financial 
loss sustained. If there is no reasonable ex- 
pectation of pecuniary benefits, or no financial 
loss sustained, then there can be no recovery 
under this act.” 

For a discussion of the rule of damages un- 


der the federal act see note to Lamphere v. 
Oregon Ry. & Nav. Co., L. R. A. (N. S.) 80. 

In view of this error the case must be re- 
versed, and a new trial ordered. It appearing 
that defendant did not raise this question in 
the trial court, no costs will be allowed. 


Note—Whether Railroad Yardmen Engaged 
in Interstate Commerce Within Federal employ- 
ers’ Liability Act—A railroad switchman en- 
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gaged in the yards of the company in distribut- 
ing the cars from one interstate train and in 
clearing the track for another, when he was run 
over by a train, was engaged in interstate com- 
merce. The suggestion that the train that had 
come in, being a local train, might have dropped 
all of the cars that came from outside the state 
and taken up others, was held to present too 
remote a possibility to warrant withdrawing the 
case from the jury. Seaboard Air Line Ry. v. 
Koennecke, 239 U. S. 352, 11 N. C. C. A. 165. 

An excellent note in 11 N. C. C. A., com- 
mencing on page 165, gives a number of im- 
portant cases on this subject, among them being 
the following: 

Yardmaster taking record of cars held to be 
within the act. Pittsburg, C. C. & St. L. R. Co, v. 
eee Trust & Savings Co., Ind. 108 N. 


Car inspector repairing defective coupling held 
within the act, Illinois Cent. R. Co. v. Stewart, 
223 Fed. 30, 138 C. C. A. 444. 

Car repairer working underneath car. St. 
Louis, I. M. & S. R. Co. v. Sharp, 115 Ark. 308. 

Man cleaning stencils used for making cars, 
held not within the act. Illinois Cent. R. Co. v. 
Rogers, 221 Fed. 52, 136 C. C. A. 530. =4.6 

Car sealer crushed between freight trains. 
Central Vermont R. Co. v. Bethune, 206 Fed. 
868, 124 C. C. A. 528. f 

Yard clerk struck by engine, St. Louis. C. F. 


& T. R. Co. v. Seale, 229 U. S. 156, 57 L. Ed. . 


1129, Am. Cas. 1914 C 156. 
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SCHOULER ON MARRIAGE, DIVORCE, SEP- 
ARATION AND DOMESTIC RELATIONS. 
SIXTH EDITION. 





This edition, in three volumes, is by Arthur 
W. Blakemore, of the Boston Bar. He states 
in his preface that it is over twenty years 
since any comprehensive work has been issued 
for the American Bar upon this important sub- 
ject. The present work is an enlargement of 
Professor Schouler’s formers works on “Hus- 
band and Wife” and “Domestic Relations.” 

‘The author’s plan was to preserve Professor 
Schouler’s text intact, but the development of 
the law during the last twenty-five years has 
made necessary the addition of many subjects 
not considered by him, and the thousands of 
new cases has rendered necessary a complete 
re-arrangement of the whole work. It seems 
that substantially every case of importance in 
the last twenty-five years has been cited. 

Volume I is entitled “The Law of Domestic 
Relations” and embraces the subjects of “Hus- 
band and Wife,” “Parent and Child,” “Guard- 
ian and Ward,” “Infancy,” “Separation and 
Divorce.” 

It contains a separate table of contents and 
index. 





; 





Volume II is entitled “Marriage, Separation 
and Divorce.” Under “Marriage are treated: 
Void and Voidable Marriages, Annulment and 
Validation, Common Law Marriages, Abandon- 
ment, Breach of Promise, Dower, Homestead, 
and many other questions. Under Divorce, 
some of the chapter headings are: Jurisdiction, 
Grounds of Divorce in General, Alimony, Di- 
vision of Property, Custody of Children, For- 
eign Divorces. 

Volume III contains the full text of the stat- 
utes of the divorce laws of the states and ter- 
ritories and the District of Columbia, arranged 
alphabetically, with forms of divorce plead- 
ings, settlements and separation agreements. 

Since the war there seem to be an increased 
demand for a work of this kind, and we be- 
lieve it is timely and that lawyers will find it 
a very valuable addition to their libraries, even 
though the three volumes occupy considerable 
shelf space. 

Printed in three volumes, in easily readable 
type, bound in law buckram. 





SCHNEIDER ON WORKMEN’S COMPENSA- 
TION. 





On the subject of Workmen’s Compensation, 
there comes to our desk a two-volume work 
just from the press. The author, Wm. R. 
Schneider, of the St. Louis Bar, is also the 
author of the Missouri Workmen’s Compen- 
sation Act of 1919. 

We are favorably impressed with the com- 
prehensive and thorough nature of this work 
and its orderly arrangement. Between five and 
six thousand cases are cited, including the 
cases from the December, 1921, advanced 
sheets of the reporter system. An unusual 
and practical feature of this work is the fact 
that it contains a great many terse quotations 
from leading decisions which give the gist of 
the law and the facts of the case, together with 
the citations of the cases from the other states 
that follow the quoted rule. This feature, as 
we see it, hag several merits. It often en- 
ables one to find a case on all fours with the 
case in hand. It enables one to prepare quick- 
ly a fairly comprehensive brief. It is especially 
convenient and practical for the lawyer who 
does not have available the reports of distant 
states. 

Some of the sections are too long and might 
more properly have been chapters and sub- 
divided into sections. This objection, how- 


ever, is quite effectively obviated by the very 
complete law and fact index which the work 
' contains. The author has evidently had ex- 
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perience with defective jndexes, for he leaves 
little to be desired in this part of his work. 

Among its 2013 pages are found something 
over one hundred pages of forms, tables for 
computing present worth of future payments 
or lump sum settlements, interest tables, life 
expectancy tables and tables for computing the 
average wage. 

It contains a synopsis of each of the Amer- 
ican Compensation Acts, and mentions specif- 
ically the sections of the twenty-seven Amer- 
ican Acts that were amended in 1921, as well 
as the amendments of previous years. 

Its general chapter headings are: 1. Rea- 
sons for, History of, and Objections to Work- 
men’s Compensation. 2. Election and Rejec- 
tion of Act. 3. Who Comes Under the Act. 
4. Hazardous Employments. 5. Personal In- 
jury and Death by Accident. 6. Accidents 
Arising Out of and in the Course of Employ- 
ment. 7 Death Benefits, Funeral Expenses 
and Dependency. 8. Disability Benefits. 9. 
Earnings as Basis of Compensation. 10. Insur- 
ance. 11. Medical Benefits. 12. Compromise, 
Satisfaction, Release and Arbitration. 13. Com- 
mutation of Awards. 14. Evidence. 15. Notice 
and Limitation. 16. Administration, Power 
and Procedure. 17. Appeal. 18. Miscellaneous. 

Some of the sub-divisions: Constitutionality; 
Abolition of Common Law Defenses; Officials 
of Political Subdivisions; Submission to Sur- 
gical Operation; Self Insurance; Penalties; 
Extra-territorial Effect of Acts; Election as to 
Part of Employees; Election of Act by Minors; 
Independent Contractors; Sportive Acts; Who 
Pays the Doctor; When Tips Are Considered 
Part of Wages; Attorneys’ Fees; Costs; Occu- 
pational Diseases. 

Mr. Schneider’s work shows painstaking care 
and marked ability in its preparation, and 
not the least noticeable of its points of merit 
is the vast number of cases cited. 

Bound in good quality law buckram, two 
volumes. 








HUMOR OF THE LAW 





Here is one which actually occurred re- 
cently in a general court-martial trial. 

Lieutenant,—being qualified as a finger-print 
expert, stated that he had been deputy sheriff 
in one of the large cities of the Pacific coast 
for about eight years. 

Q. As deputy sheriff, what were your duties 
generally. - 

A. Generally they were of a criminal nature. 
—Case and Comment. 


- 





‘WHAT’S IN A NAME”’ 
“A rose would smell as sweet, 
If called a rose or squash, 
Or any other name.” 

The bankruptcy calendar in the Daily Jour- 
nal (Law), of Denver, for Novenber 25th, 
prints notices of proceedings in the estates of 
bankrupts, with the following given names: 
Wendell Phillips, Grover Cleveland, Walter 
Scott, Daniel Webster. 

The ex-president named would probably have 
referred to this as “usufruct.” 





“What do you think of the two candidates?” 
“Well, the more I think of it the more pleased 
1 am that only one of them can be elected.” 





A class in chemistry was wrestling with a 
fine problem. 

“Suppose,” said the professor, “you are cal- 
led upon to attend a patient who had swal- 
lowed a heavy dose of oxalic acid—what would 
you administer?” 

“The sacrament.”—American Legion Weekly. 


- 





There were two convicts, one in for stealing 
a watch, the other for stealing a cow. They 
disliked each other, and their conversation was 
full of innuendo. 

Thus the man who had stolen the cow said 
to the man who had stolen the watch: 

“Jim, what time is it!’” 

“Milking time, Joe.”—Weekly Clarion. 





Said a friend to the proud father of a college 
graduate who had just been awarded an A. M. 
degree: 

“T suppose Robert will be looking for an LL. 
D. next?” 

“No. He will be looking for a J. O. B.”— 
Life. 


Professor (in engineering class)—‘‘What’s a 
dry-dock?” ‘ 

Stude—A physician who won’t give out pre- 
scriptions.”—Business Envelopes. 





“The bluff, cheery optimism of the late 
Senator Frye,” said a Lewiston divine, “could 
not brook a whiner. Once at a dinner here in 
Lewiston, a whiner seated opposite Senator 
Frye said dolefully, “I have only one friend on 
earth—my dog” ‘Why don’t you get another 
dog?’ said Senator Frye.”—Boston Herald. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts, 


Copy of Opinion in any case referred to in this Digest 
may be procured by sending 25 cents to us or to the West 


Pub. Co., St. Paul, Minn. 
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1. Arbitration and Award—Failure to Agree. 


—Where a contract provided for arbitration of 
differences by an arbitrator to be chosen by 
each party, and, on failure of these to agree, by 
an umpire to be chosen by the arbitrators, the 
umpire so chosen is not required to pass on 
the entire subject-matter of the dispute, but 
may form his opinion from the amounts al- 
lowed by the arbitrators —American Rattan & 
Reed Mfg. Co. v. Cone, N. Y.. 190 N. Y. S. 782. 


2. Attorney and Client—Attorney’s Lien.— 
Where defendant in making settlement with 
plaintiff stated that the amount paid was her 
money, and that she would not be required to 
divide with her attorneys, her attorney, who 
had contract with her entitling him to one-half 
the amount recovered, was entitled to similar 
amount in proceeding to enforce attorney’s lien 


-and not merely one-half thereof.—Petition of 


Elliott, Mo., 234 S. W. 520. 


3. Disbarment.—An attorney who, contrary 
to admonition in a former proceeding against 
him, continued to solicit by use of improper 
létters and circulars, and held himself out as 
a member of the bar of several other states, 
when in fact he was not a member of the bar 
of either of such states, was properly dis- 
barred.—In re Schwarz, N. Y., 132 N. E. 





4. Auctions and Auctioneers—Rescission.— 
Notice of rescission of purchase at auction sale, 
given by purchaser to auction sale clerk, held 
not binding on vendor; such clerk not being 
vendor’s agent for the purpose of notice of 
alts in v. Dexheimer, S. D., 185 


5. Automobiles — Collision.—In prosecution 
for violating Vernon’s Ann. Pen. Code Supp. 
1918, art. 820m, requiring automobile driver, 
striking a person, to stop and render neces- 
sary aid, accused's lack of knowledge of the 
collision is a defense, although the word “know- 









ingly” is not included in the act; and where 
the evidence makes the question of accused’s 
knowledge of the accident one for the jury, it 
is incumbent upon the court, in response to a 
proper exception, to instruct that want of 
knowledge of the accident would excuse fail- 
ure to stop and render aid.—Stalling v. State, 
Tex., 234 S. W. 914. 


6. Collision.—Where a traveler on coming 
to a street intersection looks to his right and 
sees no vehicle approaching and then proceeds 
across the intersecting street, he is not as a 
matter of law, violating the law which requires 
him to give the right of way to vehicles ap- 
proaching from the _ right.—Kunz v. Thorp 
Fire-Proof Door Co., Minn., 185 N. W. 376. 

y # Declaration of Passenger.—Though the 
declaration for injuries to the driver of an 
automobile should allege that he was driving 
the car, a declaration to recover for injuries 
of one who merely rode in the automobile as 
a passenger need not negative the fact that 








he was driving.—Smith v. Philadelphia, Balti- 
more & Washington R. Co., Del., 115 Atl. 416. 
8.——-Liability of Owner.—St. 1916, c. 290 (G. 


L. c. 90, § 24) making it an offense for the 
driver of an automobile to go away after 
knowingly causing injury, ete., relates only to 
the operator, and creates no liability on the 
part of an owner who is not the operator.— 
Nager v. Reid, Mass., 133 N. E. 98. 


9 Negligence.—In action for injuries sus- 
tained in automobile accident, in which it was 
claimed that defendant operated his automobile 
negligently, testimony as to how defendant 
drove automobile at a point from one-half to 
one mile distant from the place of the acci- 
dent held inadmissible, as too remote.—Shaw 
v. Skopp, N. Y., 190 N. Y. S. 859. 


Death.—In an _ action for 
death by being run over by. an automobile 
on a city street, whether defendant was driv- 
ing so close to the rear of another car and at 
such a speed that he was forced to turn to the 
left instead of slowing down to avoid colliding 
with such car when it. stopped, and whether 
he was driving at an excessive rate of speed 
under the circumstances and failed to exercise 
due watchfulness for pedestrians, held a matter 
for the jury.—Moore v. P. J. Downes Co., Minn., 
185 N. W. 395. . 


11. Bankruptey — Attornev’s Fee. — Where 
trustee in bankruptcy employed; attorney to 
set aside an alleged fraudulent conveyance of 
land on a 50 per cent contingent basis, disposi- 
tion of question whether the 50 per cent con- 
tract was valid, if it was not, whether attor- 
ney could recover the value of his services 
upon a quantum meruit, whether the fee should 
be charged against the 100 per cent, otherwise 
to be disbursed to creditors or: against the 
surplus to be returned to the grantee, and what 
the amount of the fee should be, held a step 
in the administration of the estate, rather 
than a controversy arising between adverse 
parties, and appeals therefrom must be dis- 
missed; petition to revise being the proper 
remedy.—Stokes v. Sedberry, U. S. C. C. A., 275 
Fed. 894. 


12. Composition. — Proposed composition, 
providing for the conveyance by the bankrupt 
corporation and three of its officers, against 
whom involuntary proceedings in bankruptcy 
were pending, of certain real estate to a trus- 
tee, to be administered and converted into 
money by trustee with the consent of a cred- 
itors’ committee, and authorizing trustee to bor- 
row money and further incumber the property, 
and to determine the validitv. extent, and prior- 
ity of liens, and the validity and amount of 
claims, subject to reference, in case of dispute, 
to arbitration, will not be confirmed, since it 
does not provide for any consideration to be 
deposited in place designated by the judge and 
subject to his order, as required by Bankruptcy 
Act, § 12.—In re Wayne Realty Co., U. S. D. C., 
275 Fed. 955. 

13. Grain Trader.—On bankruptcy of grain 
trader, those who had sold him grain ‘could 
not establish a claim for damages for his re- 
fusal to accept the grain. without showing 
both an actual tender to him, and, on his re- 





10.——Unlawful 
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fusal to accept, a resale to fix the market price, 
as bearing on damages; a mere bookkeeping 
entry, by the sellers, of the difference between 
the market and contract price, not being suf- 
ficient to show damages actually sustained.— 
In re Gannon, U. S. D. C., 275 Fed. 1001. 


14. Preference.—Under Bankruptcy Act, §§ 
60a, 60b, defining preference and the creation 
thereof by judgment, and under Comp. Laws 
Mich. 1915, § 13123, declaring a garnishee lia- 
ble to the creditor from the time of the serv- 
ice of the writ to amount indebted, payment to 
a creditor from garnishees of a bankrupt with- 
in four months of the bankruptcy proceedings, 
but in discharge of a lien created by service 
on such garnishees long before such limited 
period, did not constitute a voidable preference, 
disqualifying petitioning creditor unless he sur- 
rendered it.—In re Standard-Detroit Tractor 
Co., U. S&S. D. C., 276 Fed. 952. 

15. Valid Contract.— Where defendants 
were about to pass through bankruptcy when 
ereditors would receive nothing, the saving of 
plaintiff's claim was a sufficient consideration 
for the continuation of an agreement between 
the parties.—Cook Pottery Co. v. J. H. Parker 
& Son, W. Va., 109 S. E. 744, 


16. Banks and Banking—Assignment of 
Notes.—The assignment by a bank of past due 
notes to directors and stockholders thereof re- 
sponsible for the purchase or discount thereof 
by the bank, constitutes a valuable and suf- 
ficient consideration for the individual notes 
of such directors and stockholders executed to 
the bank for their pro rata shares of the past 
due paper so assigned.—First Nat. Bank of 
West Union v. Freeman, W. Va., 109 S. E. 726. 

17. Authority of President.—The president 
of a bank has no authority, springing rom his 
official position, to make an agreement that 
the liability of a party on commercial paper 
payable to the bank shall never be enforced.— 
wn Sav. Bank v. Rhodes, Neb., 185 N. W. 











18. Bills and Notes—Bona Fide Purchaser.— 
A note by a foreign .corporation, not licensed 
to do business in Minnesota, given in the course 
of business done here, is enforceable in the 
hands of a bona fide purchaser.—Farmers’ & 
Merchants’ State Bank v. Graif, Minn., 185 N 
W. 374. ; 

19. Carriers of Goods—Bill of Lading.— 
Where a purchaser orders from a seller grain 
which is consigned by the seller to itself, with 
a memorandum on the bill of lading to notify 
the purchaser, and contemporaneously the sell- 
er draws a draft on the purchaser for the price 
of the grain, payable to a bank, to which is at- 
tached the bill of lading, indorsed by the sell- 
er, or in blank, and deposits with the bank the 
draft with bill of lading attached, and the 
amount of the deposit is credited to the de- 
positor’s general account, the bank becomes the 
purchaser of the draft with bill of lading at- 
tached, and the owner of the grain represented 
thereby.—Southern Flour & Grain Co. v. Cen- 
tral Texas Exch. Nat. Bank, Ga., 109 S. B. 685. 


20.——Conversion.—If a consignee of goods 
knew that he was not entitled to possession 
without surrendering the bill of lading and 
that the carrier could not deliver the goods 
without a breach of its obligation to the ship- 
per, and took possession knowing that the de- 
livery was unauthorized and would not have 
been made except for an innocent mistake of 
fact, a verdict against him for conversion was 
justified —New York Cent. R. Co. v. Freed- 
man, Mass., 133 N. E. 101. 


21. “Foreign Wood.” — Certain lumber 
brought from the Philippine Islands and com- 
monly known as Philippine mahogany, when 
in fact it was not mahogany, being used as a 
substitute for and costing less than Mexican 
or African mahogany, is not “mahogany” with- 
in the meaning of the railway tariff for for- 
eign woods including mahogany, such tariff 
schedule enumerating woods, all of which are 
of tgopical or subtropical nature and of high 
cost, and the denomination of the wood as 
Philippine mahogany is not conclusive of its 
character.—New York Cent. 'R. Co. vy. Warren 
Ross Lumber Co., N. Y., 190 N. Y. S. 8365. 








22. Carriers of Passengers—Boarding Car.— 
The relation of carrier and passenger was not 
created, where plaintiff was not waiting for 
the car which og te but was running after 
it, and seized the handle bar just as the car 
was starting.—Fels v. East St. Louis & S. Ry. 
Co,, U. 8S. C. C. A., 275 Fed. 881 


23. Contributory Negligence.—A passenger 
may take a position or do an act resulting 
in injury to him, upon invitation or induce- 
ment of the carrier, or in consequence of con- 
straining influence imposed upon him by it, 
however effected or evidenced, which, if done 
in the absence of such circumstances, would 
make him guilty of negligence or contributory 
negligence barring right of recovery, without 
incurring such negligence or contributory neg- 
ligence, provided the position so taken or act 
so done involves no greater risk or hazard 
than an ordinarily prudent man would assume 
under the circumstances.—Donally v. Payne, W. 
Va., 109 S. E. 760 


24, Loss of Baggage—A rate filed with 
the Interstate Commerce Commission contain- 
ing a limitation of baggage liability to $100, 
unless a greater value is declared by the own- 
er and excess charges paid, was notice of such 
limitation, and governed the amount recover- 
able in case of loss as against the state stat- 
ute.—Payne v. McConnell, Tex., 234 S. W. 942. 


25. Taxicab ODriver’s Negligence.—Where 
a taxicab passenger’s injury resulted from the 
concurrent negligence of the city in obstruct- 
ing a street and that of a transfer company’s 
driver in not reducing speed or driving to the 
other side of the street to avoid the obstruc- 
tion into which he ran, the company cannot 
avoid liability on the theory that its negligence 
was not the proximate cause, for the company 
and the city in such case are jointly and sev- 
erally liable; the negligence of each being in 
the nature of proximate cause.—Denker v. Lowe, 
Ky., 234 S. W. 294. 


26. Train Rate——A passenger who has not 
been afforded a reasonable opportunity to pur- 
chase a ticket before boarding a train can 
only be charged the regular ticket rate for his 
fare, and he cannot, while en route, be required 
to leave the train in order to make such a pur- 
chase; but where a passenger, without fault 
on his part, boards a train without having pro- 
vided himself with a ticket, and where he ten- 
ders and pays to the conductor the regular 
ticket rate, but only to the junction point of 
the carrier’s line, and where he fails to show 
any reason which would “explain his failure to 
there provide himself with a ticket for the 
remainder of his journey, the conductor of the 
other train is entitled to demand fare at the 
train rate instead of the ticket rate.—Adams 
v. Louisville & N. R. Co., Ga., 109 S. E. 703. 


27. Contracts — Consideration.— Where de- 
fendants promised to pay a contractor’s in- 
debtedness to plaintiff for lumber purchased 
for use in the construction of a garage for 
defendants, plaintiff’s release of the contractor 
in consideration of such promise was a sufficient 
consideration for defendants’ promise.—Pope 
& _ Co. v. Wheelwright, Mass., 133 N. E. 
106. 

28. Corporations—Doing Business in State.— 
Whether a foreign corporation is doing busi- 
nes in the state is largely a question of fact 
to be determined by the court, under the par- 
ticular circumstances of each case.—National 
Furniture Co. v. Wm. Speigelman & Co., N. Y,. 
190 N. Y. S. 831. 


29. Foreign Oorporation.—Where a foreign 
corporation entered into a contract with a 
Michigan company, whereby the domestic com- 
pany was to manufacture brass parts for 
primers, which were to be completely assem- 
bled and loaded by the foreign corporation in 
Ontario, and then to be sold to another com- 
pany, such foreign corporation was not “doing 
business” within the state, so as to require it 
to obtain a certificate under Comp. Laws Mich. 
1915, $§ 9063, 9068, 12370, though it furnished 
an inspector or “production man” for the do- 
mestic company’s plant, and its officers lived 
in Michigan and made executive decisions there. 
—Michigan Lubricator Co. v. Ontario Cartridge 
Co. U. S&S C. C. A., 275 Fed. 302. 
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30. Foreign Corporation.—A foreign cor- 
poration which had in another state merely 
been assigned and transferred an oil lease, did 
no business in the state, and it was unneces- 
say for it to file a statement with the Secretary 
of State, designating an agent upon whom proc- 
ess could be executed in the state, under Ky. 
St. § 571, unless it took some affirmative steps 
toward enforcing the lease, and it was imma- 
terial, in action by vendee of lessee to remove 
a cloud from title, that such statement had not 
been filed, noncompliance with the statute ren- 
dering transactions only voidable and not void. 
—Great Western Petroleum Corporation v. 
Samson, Ky., 234 S. W. 727. 

31. Non-Delivery of Stock.—Where the 
purchase price of corporate stock has been paid 
to the seller in advance, and he fails to make 
delivery in accordance with the contract, the 
general measure of damages recoverable by the 
buyer for the breach is the actual or market 
value of the stock at the time when and the 
place where delivery should have been made. 
—Brandt v. Buckley, Ga., 109 S. E. 692. 

32. Covenants — Building Restrictions. — Re- 
strictions,“ in deeds conveying separately ad- 
joining plots, that but one house shall be 
erected on the premises thereby conveyed, does 
not prohibit the erection of one building upon 
the two adjoining plots after they have been 
acquired by the same owner.—Shaffer v. Tem- 
ple Beth Emeth, N. Y., 190 N. Y. S. 841. 

33. Crimnal Law—Forgery.—Where’ either 
by common law or by statute, certain instru- 
ments such as deeds, bonds, tickets, tokens 
for the payment of goods, etc., are required to 
be in writing, the term “writing” includes 
printing and stamping, as well as script.—Scar- 
borough v. State, Fla., 89 So. 805., 

34. Damages—Cost of Replacement.—Where 
property, a part of the realty to which it is 
attached, is destroyed without damage to the 
realty itself, and where the nature of the thing 
destroyed is such that it is capable of being 
replaced at once, and the cost of doing so is 
capable of reasonable ascertainment, the meas- 
ure of damages for its negligent destruction 
is the reasonable cost of replacing the prop- 
erty in like kind and quality.—Koyen v. Cit- 
izens’ Nat. Bank, Neb., 185 N. W. 413. 

35. Eleetricity—Proximate Cause of Injury. 
—Where a telephone lineman removing cable 
rings from a dead strand wire, crossing which, 
about eight inches above, was a live electric 
light wire, was where he had a right to be in 
the performance of his usual duties, and the 
electric light company knew or was charge- 
able with knowledge that linemen would work 
there, it was its duty to use the utmost pre- 
caution to prevent the escape of current from 
its wire, to the injury of such lineman.—Hud- 
son v. Union Electric Light & Power Co., Mo., 
234 S. W. 869. 

36. Frauds, Statute of—Parol Agreement.— 
Where there is a verbal agreement for the 
conveyance of real estate or an interest there- 
in, payment of the consideration will not take 
the case out of the operation of the statute 
of frauds, in the absence of deceit or fraud 
used to induce the payment.—Newman v. New- 
man, Ohio, 133 N. E. 70. 

37. Parol Agreement. — Where married 
couple purchased land upon which they resided 
and gave a note for the entire purchase price, 
they could not convey the land to a child by 
a parol agreement that the child should have 
the land if he paid the purchase price.—John- 
son v. Smith, Tex., 234 S. W. 939. 

38. Highways—Falling Trees.—The risk from 
falling trees located on rural highways must 
be assumed by the travelers, since the authori- 
ties charged with the duty of the maintenance 
of such road act only in a governmental ca- 
eS v. Nesbitt, Minn., 185 N. W. 








39. Injunction—Violation of Housing Code. 
—In a suit to enjoin an adjoining landowner 
from changing his single residence into a four- 
family flat building on the ground that such 
change would be a violation of the Housing 
Code, held that, the purpose of the Code being 
to make provision concerning the erection of 
tenement houses for the benefit of the occu- 
pants, and indicating no purpose to fix an af- 
firmative duty upon the owner to use it for 





the benefit of the owner of another lot, no 
ground for the issuance of injunction was shown. 
Jaeger v. Topper, Ohio, 133 N. E. 82. 

40. Innkeepers—Reasonable Public Regula- 
tion.—Where property is devoted to the busi- 
ness of a hotel and is held out to the public 
as a place where transient persons will be 
received and entertained as guests for com- 
Ins. Co, v. Indiana National Life Ins. Co., Ind., 
pensation, it is affected with a public interest 
and the business and use are subject to reason- 
able public regulation.—State v. Norval Hotel 
Co., Ohio, 133 N. E. 75. 


41. Insurance —Agent’s Authority. — Where 
an automobile was purchased on the install- 
ment plan by plaintiff’s partner, who later 
iransferred his interest to plaintiff, a contract 
made with plaintiff by the seller’s agent, 
whereby the seller, in consideration of the in- 
surance premium paid to it to secure the plac- 
ing of insurance on the automobile purchased 
by plaintiff’s partner, promised subsequently to 
transfer the same to plaintiff’s name, held with- 
in the scope of the agent’s general authority.— 
eg v. Cutting Larson Co., N. Y., 190 N. Y. 

+ 769. 

42. Delivery of Policy.—Parties to an in- 
surance contract can make the actual delivery 
of the policy during the good health of the 
insured a valid and binding condition precedent 
to the liability of the company.—Glover v. New 
York Life Ins. Co., Ga., 109 S. E. 546. 

43. Denial of Liability—-Where, only 20 
days after the fire, defendant insurance com- 
pany served upon the insured notice absolutely 
denying all liability, the effect of such denial 
of liability as waiving proofs of loss was not 
neutralized by the statement in the notice 
that the insurer would waive none of its rights, 
but would rely on all its legal rights.—Aetna 
1383 N. E. 4. 

44. Reciprocal Contracts.—Since Gen. Code, 
§ 9556—1, authorizing individuals, partnerships, 
and corporations to exchange reciprocal or in- 
ter-insurance contracts, does not include a com- 
pany writing public liability insurance on au- 
tomobiles, such a company, although recipro- 
cal, cannot compel the state superintendent of 
insurance to issue a certificate authorizing it to 
do business in the state under that statute— 
State vy. Gearheart, Qhio, 132 N. E. 735. 

45. Representation.—In application for life 
insurance, a representation by the assured as 
to physical condition, which is true to the best 
of the knowledge of the applicant, is not fraud- 
ulent.—Eastern D. P. Dye Works v. Travelers’ 
Ins. Co., N. Y., 190 N. Y¥. S. 822. 

46. Suicide.—It was competent for the par- 
ties to agree that in a policy of insurance 
against death by violence, the defense of sui- 
cide should be excluded.—Seiler v. Commercial 
Ace. Ins. Co., Minn., 185 N. W. 383. 


47. Intoxieating Liquor—‘Baggage.”—Prohi- 
bition Act, § 39, permitting traveler to carry 
certain amount of liquor in his “baggage,” did 
not permit automobile driver to carry whisky 
bottle in coat being worn by him, such liquor 
being carried on his person, and not in his 
“baggage,” within the statute—Snarr v. Com- 
monwealth, Va., 109 S. E. 5690. 

48. Municipal Ordinance.—A_ city ordi- 
nance providing for the suppression of a blind 
tiger, or place for the unlawful sale of in- 
toxicating liquor, as a nuisance, is properly 
within the police power, and is not affected by 
Const. U. S. amend. 18, the National Prohibition 
Act, Act No. 66 of 1902, or Act No. 8 of the 
Extra Session of 1915.—City of Lake Charles 
v. Rose, La., 89 So. 884. 

49. Search and Seizure.—Intoxicating liq- 
uors, seized on unlawful search under an im- 
properly issued search warrant, not supported 
by proper affidavit, will be returned on peti- 
tioner showing the facts.—United States v. Ray 
& Schultz, U. S. D. C., 275 Fed. 1004. 

50. Unlawful Possession.—Where an _ in- 
dictment in separate counts charged defendant 
with the unlawful possession and the unlawful 
manufacture of intoxicating liquor and the un- 
lawful possession of equipment for making such 
liquor, the state should have been required to 
elect, as the indictment charged distinct felon- 
ies.—Smith c. State, Tex., 234 S. W. 893. 
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51. Landlord and ‘Tenant—Negligence of 
Landlord.—A finding that a landlord was neg- 
ligent in failing to order his coal earlier in the 
spring does not sustain a conviction, under 
Penal Law, § 2040, for willfully or intentionally 
failing to furnish hot water to a tenant in the 
fall of that year, when the landlord was unable 
to buy coal, since “willfully” means _ inten- 
tionally, purposely, designedly, and is the oppo- 
site of “negligently,” and failure to order coal 
would be a violation of the statute only if the 
evidence showed that the necessary result of 
such neglect would be a failure to get coal 
when it was needed.—People v. Heller, N. Y., 190 
N. Y. 8S. 789. 


52. Master and Servant—Assault by Fore- 
man.—The employment of a foreman in a fac- 
tory or shop, with authority to direct the 
method of doing the work and with power to 
engage and discharge employees does not bring 
within the scope of such employment the right 
or duty to inflict corporal punishment upon 
an employee, and, if following the discharge of 
an employee, but before his departure from the 
premises, the foreman makes an assault upon 
him, the employer will not be held liable for 
the injury received, in the absence of proof 
that the foreman was a person of violent tem- 
per, or dangerous character, and that the em- 
ployer knew, or ought to have known, of his 
infirmity, unless it be shown that the employer 
either directed or authorized the assault.—Zaitz 
oprah dsn os nae Mount Co., Neb.. 185 N. W. 


53. Inexcusable Negligence.—The purpose 
of a signal, such as a whistle or bell on a rail- 
road. is to attract the attention of, and convey 
information to, the person to whom it is di- 
rected, and if he who gives the signal sees and 
knows that that purpose has not been accom- 
plished, and that death will result unless he 
does something else, which it is within his 
power to do, it is inexcusable negligence not 
to do the something else—Simmons v. Louis- 
iana Ry. & Nav. Co., La., 90 So. 24. 

54. Municipal Corporations—Negligence.—A 
heavy plank was removed from a_ defective 
eulvert and laid in the bottom of a ditch at 
the side of a street by property owners. A 
child playing in the street. lifted one end of 
the plank and let it fall in such a manner that 
a nail in the plank pierced his foot. Held, that 
the city was not chargeable with negligence in 
failing to foresee and guard against such an 
unlikely occurrence.—Sniering v. City of Hut- 
chinson. Minn., 185 N. W. 375. 


55. Pedestrians.—A city ordinance prohibi- 
ting pedestrians from stepping into: the por- 
tion of a street open to traffic at a point be- 
tween street intersections, where their pres- 
ence would be obscured, refers to a pedestrian 
stepping from the curb to the roadway, and is 
not applicable to a pedestrian alightine from 
a street car and crossing the street hehind the 











car.—Faddy v. Spelger & Hurlbut, Wash., 201 
Pac. 898. 
56. “Private Claim.”—In oneratine a sys- 





tem of supplying water to individual custom- 
ers on pavment of rates, a municipality acts 
not in a governmental capacity, but as the pro- 
prietor of a corporate business,, wherein it is 
subject to manv of those principles of liabilitv 
which would apply to a private individual in 
the conduct of a similar business.—Citv of Lit- 
tle Falls v. State, N. Y., 190 N. Y. S. 807. 


57. Principal and Agent—Rreach of Con- 
tract.—Where a contract for purchasing a light- 
ing system was full and complete. and sep- 
arate in legal contemplation from seller’s 
agent’s contract to install it, the buyer can- 
not defeat the seller’s action for the price on 
the ground that the agent breached his con- 
tract to install; there being no allegation of 
fraudulent purpose on the part of seller’s agent 
as to his intending not to carry out the prom- 
ise when makng agreement, although there 
were general allegations of fraud and misrep- 
resentation.—Wagner v. J. B. Colt Co., Tex., 
234 S. W. 934. 


58. Railronads—Estate in Fee—The fact that 
only an easement or a terminable fee may be 
acquired by the exercise of the power of em- 





inent domain does not preclude a railroad com- 
pany’s acquisition of an estate in fee in land 
purchased for a_ right-ofeway.—Radetsky v. 
Jorgensen, Col., 202 Pac. 175. 


59. Obstructed View at Crossing.—In ac- 
tion for death of occupant of automobile, struck 
by train at crossing, where jury could reason- 
ably infer from the evidence that ordinary 
care in approaching the track had been exer- 
cised by the deceased, or that his vision was 
obscured by the railroad station, that he was 
not warned of the approach of the train snd 
was fre: to proceed and cross track, the ques- 
tion of whether a seasonable warning was giv- 
en by the railroad of the approach of the train 
was a question for the jury.—Rebmann v. Dela- 
ware, L. & W. R. Co., U. S. D. C., 275 Fed. 1009. 


60. Punitive Damages.—Under the Federal 
Control Act of March 21, 1918, punitive damages 
are not recoverable against the goveriument or 
Director General; and where an instruction au- 
thorizing the infliction of punitive damages has 
been given, the judgment will be reversed un- 
less the court can say with confidence that the 
jury was not influenced by the instruction and 
that only’ compensatory damages have been 
awarded.—Payne v. Bartlett. Miss.. 89 So. 912. 


61. Sales—Conditional Sale.—<’nder section 
6508 of the General Statutes of 1915, a written 
contract for the sale of chattels, where title 
is retained by the vendor until the purchase 
price is paid, is void as against an innocent pur- 
chaser from the vendee unless the contract is 
recorded in the office of the register of ‘deeds 
of the county or counties where the property is 
permitted or intended to be kept.—Werner 
Mosiman & Co. v. Winzer, Kan., 202 Pac. 80. 


62. Statutes — Uncertainty.— Laws 1921, ec. 
154, § 1, subd. 1, provides that no wheelage 
tax on motor vehicles imposed by a municipal- 
ity “shall exceed a sum equal to 20 per cent 
tax imposed by the state in lieu of all other 
taxes.” This provision means that the wheel- 
age tax shall not exceed 20 per'cent of the 
state tax, which on the same date was fixed on 
a basis of 2 per cent of value; and the statute 
is not void for indefiniteness or uncertainty.— 
Fairley v. City of Duluth, Minn., 185 N. W. 390. 


63. Street Railways—Safe Car.—Where there 
was evidence that a street car which jumped 
the track, injuring the conductor, had been 
“turned in” twice the day before’ because there 
was something the matter with the brakes and 
compressed air appliances, the conductor was 
not precluded from recovering as a matter of 
law. even though the car became unsuitable 
and unsafe while on the road, as a cause exist- 
ing before the day of the accident might have 
resulted in an unsuitable and unsafe condition 
while the car was on the road.—Pitcher v. 
Worcester Consol. St. Ry. Co., Mass., 133 N. E. 
96. 








64. Taxation—Sale of Petroleum Products.— 
Sess. Laws 1919, c. 168, imposing a tax upon 
the sale of petroleum products used in pro- 
pelling motor vehicles does not infringe rights 
under the due process and equal protection 
clauses of the Fourteenth Amendment to _ the 
federal Constitution.—Altitude Oil Co. v. Peo- 
ple, Col., 202 Pac. 180. 


65. Wills—Ambiguity.—A will, “I devise and 
bequeath to my wife, in trust for our grand- 
daughter, my house and lot, etc. (enumerating 
all testator’s property), to have and to hold all 
the above property to the sole and proper use 
of same in trust for our granddaughter, and I 
name my wife administrator of the above prop- 
erty during her lifetime. On the death of my 
wife (should I be first deceased) all property, 
ete., remaining, I give, devise. and bequeath 
to our granddaughter for her sole use and bene- 
fit’’—devised testator’s entire estate to his wife 
as trustee for his granddaughter.—Martin v. 
Palmer, Ky., 234 S. W. 742. 


66. Workmen’s Compensation Act—Hernia.— 
A workman doing his work in the normal and 
regular way, who sustained inguinal hernia 
in lifting, held to have sustained a “personal 
injury by accident” within the Workmen's Com- 
pensation Act; such injury being accidental.— 
Terre Haute Malleable & Mfg. Co. v. Wehrle, 
Ind., 132 N. E. 698. 
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